PROMISE TO BUY AND SELL CORPORATION:  Agreement for the sale and transfer of all the assets of seller corporation pending the approval of its stockholders

Agreement made _________[date], between _________[name of corporation], a corporation organized under the laws of the State of _________, with its principal office located at _________[address], _________[city], _________ County, _________[state], here referred to as seller, and _________[name of corporation], a corporation organized under the laws of the State of _________, with its principal office located at _________[address], _________[city], _________ County, _________[state], here referred to as buyer.

Subject to approval by seller’s stockholders of the terms and conditions of this agreement and the nature and amount of the consideration to be received by seller hereunder, the parties agree as follows:

SECTION ONE.

PROMISE TO BUY AND SELL

Seller agrees to sell and buyer agrees to purchase all the assets and property of seller, including its good will in the items, listed in Exhibit _________, attached hereto and made a part hereof, for the consideration, under the terms and conditions, and subject to the warranties and representations set forth in this agreement.

SECTION TWO.

CLOSING; DOCUMENTS DELIVERABLE

The closing of the sale shall take place on _________[date], at _________[time] at _________[address], _________[city], _________ County, _________[state]. At the closing, seller shall deliver to buyer such deeds, bills of sale, assignments, and other instruments of transfer as may be necessary to vest in buyer good and marketable title to the property and assets sold under this agreement. Seller shall also _________[specify additional acts for compliance with statutory requirements pertaining to bulk sales or certificates of disposition of corporate assets sold]. At closing, buyer shall pay seller all of the purchase price as specified in this agreement. All documents and papers to which the parties are entitled under this agreement, unless otherwise specified in this agreement, shall also be delivered at the closing.

SECTION THREE.

CONSIDERATION

Buyer, in consideration of the covenants, conditions, and representations of seller, recited in this agreement, shall pay to seller, on closing, _________[indicate consideration in terms of cash, securities, real property, and the like]. Assets transferred to buyer shall be valued as follows: _________[specify manner of valuing assets transferred]. The purchase price shall be allocated as follows: _________[indicate allocation of purchase price].

SECTION FOUR.

WARRANTIES AND COVENANTS OF SELLER

Seller agrees, represents, and warrants as follows:

a) Seller is duly incorporated and authorized to do business under the laws of the State of _________.

b) The execution of this agreement has been duly authorized by seller’s board of directors.

c) Seller shall use its best efforts to obtain, on or before _________[date], the approval of its shareholders of the terms and conditions of this agreement and of the nature and amount of the consideration to be received by seller hereunder.

d) The balance sheets and profit and loss statements of seller, attached to this agreement as Exhibit _________ and made part hereof, fully and correctly reflect the financial condition, assets and liabilities, and operation of seller as of the dates stated in such documents.

e) The list of accounts and notes receivable, attached hereto as Exhibit _________ and made a part hereof, is complete as of the date of this agreement. If any accounts or notes receivable so listed or acquired by seller before the closing date are not fully paid when due, seller agrees to pay them in full on written notice by buyer of any default, provided that seller’s liability shall be limited to the amount exceeding the reserve for bad debts shown in seller's balance sheet.

f) Seller has good and marketable title to all assets and property sold hereunder, except as otherwise stated in the exhibits attached hereto and except for property disposed of or encumbered in the ordinary course of business. All tangible property sold hereunder is in good condition and repair and conforms to all applicable zoning, building, safety, and other regulations.

g) Attached hereto as Exhibit _________, and made part thereof, is a list of insurance policies in effect with respect to seller’s property and business as of the date of this agreement. Seller agrees to continue this insurance, or insurance with similar coverage, until the closing date.

h) Seller agrees to use its best efforts to obtain the necessary consents for the assignment or transfer of any contract, lease, license, or permit to be assigned or transferred hereunder and to perform its duties under such contracts, leases, licenses, and permits without default until the closing date.

i) Seller agrees to obtain a clearance certificate from _________[indicate appropriate governmental agency] for all unemployment insurance contributions and to obtain clearances with respect to any other taxes and liens affecting the assets or properties sold hereunder.

j) Seller agrees to disclose to buyer not later than _________ days after the closing date, all trade secrets, customer lists, and technical information held or controlled by seller and relating to the business sold hereunder. _________[If desired, add: Buyer shall have the right to use the name of seller, and seller agrees not to use, or authorize others to use, its name or a similar name.]
k) Until the closing date of this agreement, seller shall not, without the written consent of buyer, dispose of or encumber any of the assets or property to be sold hereunder, with the exception of any transactions occurring in the ordinary course of seller’s business. Seller shall use its best efforts to preserve its business and good will. Seller further agrees to permit buyer and its representatives full access to its property and records any time prior to the closing date during normal business hours and to supply all information concerning its property and affairs as buyer may reasonably demand.

SECTION FIVE.

RESOLUTION OF CLAIMS; INDEMNIFICATION OF PARTIES

In case of claim of breach of contract by either party, the party so claiming shall notify the other party in writing, indicating the alleged breach and the amount of damages claimed therefore. In case of dispute as to the existence of a breach, or the amount of damages therefore, the parties shall submit the dispute to the following arbitration board: _________[specify members of arbitrating body]. The decision of the arbitration board shall be final where unanimous, but either party dissatisfied with a decision of the arbitration board which is less than final shall have customary recourse to the judicial system of the State of _________. Where damages for a claimed breach shall be assented to, or confirmed by a unanimous determination of the arbitration board, such damages shall be paid in the following manner and out of the following fund: _________[indicate time, place, mode of payment, and source and method of establishing fund for payment of these claims].

Except as otherwise expressly provided in this agreement, seller shall indemnify buyer against any liability connected with the assets or business sold hereunder accruing as a result of acts or omissions occurring before the closing date, and buyer shall indemnify seller against any such liability accruing as a result of acts or omissions occurring after the closing date. Each party to this agreement shall cooperate with the other party in defending claims for which the other party is or may be liable under this provision by giving notice to the other party of the assertion or existence of any such claim and by furnishing such documents and information as may be useful in defense of such claims.

SECTION SIX.

TRANSFER OF TITLE; RISK OF LOSS

Title to the assets and property sold hereunder shall pass to buyer on the closing date on delivery to it of the proper instruments of transfer. If at any time any of the tangible property sold hereunder shall have been lost or damaged, except for damage or loss through use and wear in the ordinary course of business, by any cause or event beyond the reasonable power and control of seller, buyer shall be entitled to collect all insurance proceeds collectible by reason of such loss or damage or, if the amount of the loss or damage exceeds _________ percent (_____%) of the value of that property, buyer shall have the right to elect to complete the sale and collect all insurance proceeds or to terminate this agreement in lieu of any other right or remedy. If buyer becomes entitled to collect insurance under this provision, the purchase price of lost or damaged assets covered by insurance shall not be reduced.

SECTION SEVEN.

IMPOSSIBILITY OF PERFORMANCE

If, except as otherwise provided in this agreement, either party shall be prevented from completing the sale for any cause beyond its reasonable power and control, the other party may elect to accept partial performance or, in lieu of any other remedy, elect to terminate this agreement.

SECTION EIGHT.

SALES AND USE TAXES

Any sales or use tax payable by reason of the sale of any of the assets under this agreement shall be paid by buyer, and such payment shall not be construed as part of the purchase price. Seller agrees to furnish to buyer resale certificates for any items sold to buyer for resale. Seller shall also obtain and deliver to buyer a clearance receipt of the _________[specify appropriate governmental agency] for sales and use taxes due from seller.

SECTION NINE.

INVENTORY OF GOODS TO BE SOLD

An inventory of all stock in trade, supplies, fixtures, furnishings, and equipment shall be taken by _________[seller and buyer or as the case may be] on _________[date]. The inventory of seller’s stock in trade shall set forth the aggregate value for which the items are to be sold under this agreement based on seller's actual cost for each item.

SECTION TEN.

DISPOSITION OF DOCUMENTS AND RECORDS

Seller shall retain title to all its documents and records, except those agreed to be transferred under this agreement. Any such documents or records that buyer may reasonably require after the closing date for use in connection with the assets or business sold hereunder shall be delivered or made available to buyer. Each party shall forward to the other party all correspondence, documents, or payments relating to the assets or business sold hereunder to which the other party is entitled under the terms of this agreement. Before destroying any records or papers connected with the assets or business sold hereunder, each party shall first offer them to the other party.

SECTION ELEVEN.

COSTS

Buyer shall bear the cost of title insurance premiums and record costs. All other costs incidental to the sale hereunder shall be borne by the parties in accordance with prevailing custom.

SECTION TWELVE.

INTERPRETATION OF AGREEMENT

12.1. There are no agreements, warranties, or representations, express or implied, except those expressly set forth in this agreement. All agreements, representations, and warranties contained in this agreement shall apply as of the closing date and shall survive the closing of this agreement.

12.2. This agreement shall not be assignable by buyer without the written consent of seller. Subject to this provision, this agreement shall be binding on and benefit the successors and assigns of the parties.

12.3. This agreement is to be governed by and construed under the laws of the State of _________.

In witness whereof the parties have executed this agreement in _________[duplicate] at _________[designate place of execution] the day and year first above written.

[Signatures]

[Attach exhibits]
DISCLAIMER


The following form is provided by Lawoffice.com from West Legal Directory for informational purposes only and is intended to be used as a guide prior to consultation with an attorney familiar with your specific legal situation. Lawoffice.com is not engaged in rendering legal or other professional advice, and this form is not a substitute for the advice of an attorney. If you require legal advice, you should seek the services of an attorney. © 2000 Lawoffice.com. All rights reserved.








Page 1 of 6

