Manufacturing Service Agreement

This Manufacturing Service Agreement (the, “Agreement”), and Acknowledgement by XXX Design, Inc., and JamesHall, collectively (hereinafter, “XXX”) with its principal offices at Orange County, CA, and ZZZ, Inc. and Terry Thompson collectively (hereinafter, “Creative”) with its principal offices at Orange County, CA; collectively hereinafter known as the ”Parties”, and singularly referred to as a “Party” adhering to the terms of this Agreement.

Recitals

Whereas, XXX is a designer of custom motorcycle frames, gas tanks, oil bags, wheels, front-ends, fenders, forward controls and other motorcycle parts, components and accessories, and is a manufacturer, assembler and distributor of custom parts and accessories; and

Whereas, Creative is a designer, assembler and builder of custom motorcycles, which it sells and distributor under its proprietary and recognized name brand; and

Whereas, Creative wishes to have XXX manufacture an exclusive line of frames to be used solely by Creative in the design, assembly and building of its custom motorcycles; and

Whereas, the Parties wish to enter into Agreement for those items as specified in EXHIBIT “A” which is included as an integral part of this Agreement; and


Whereas, as part of this Agreement, XXX certifies that it is a legal frame manufacturer with the legal ability in good standing to issue Manufacturers Statement  of Origin (i.e. MSO) identification numbers for the frames that it manufactures; and

Whereas, as part of this Agreement, XXX agrees to name Creative as an additional insured on its Product Liability Insurance Policy; and

 Whereas, as part of this Agreement, XXX agrees to keep in force and in good standing its Product Liability Insurance Policy for the term of this Agreement; and

Whereas, Creative desires to engage XXX to perform the services described in this Agreement and XXX desires to perform such services for Creative, in accordance with the terms and conditions set forth in this Agreement. This Agreement is not an employment agreement, nor does there exist any intent between Creative and XXX to create an employment relationship.

Agreement

NOW THEREFORE, in consideration of the mutual covenants and agreements contained in this Agreement, the Parties agree as follows:

1. Representations

Manufacturing Services.  

(i)
XXX agrees to render Manufacturing Services (“Manufacturing Services”) to Creative for the term of this Agreement. XXX's duties and obligations shall include, without limitation manufacturing those items that are identified in EXHIBIT “A” on an exclusive basis for Creative and such other duties as the Parties mutually agree upon in order to comply with the intent of this Agreement.

 (ii)
 In consideration of XXX’s consent to design and manufacture those items that are identified in EXHIBIT “A” Creative agrees to give XXX the exclusive opportunity to provide all of Creative’s requirements for the products used to manufacture Creative’s exclusive line of custom motorcycles. Creative agrees to exclusively purchase frames, gas tanks, oil bags and fenders from XXX during the course of this Agreement. If an item cannot be fulfilled by XXX, Creative has the right to purchase said item from any other supplier it so chooses. 

2.
Term.  This Agreement shall have a term of twelve (12) months, beginning November 14, 2002 and terminating on November 13, 2003.  The Agreement will automatically renew for additional twelve (12) month periods, unless terminated earlier in accordance with the provisions of Section 12.  In the event of termination by Creative, Creative forgoes its right to exclusivity, and forgoes its right to sell said items noted on EXHIBIT “A” for a period of one year from the date of termination even if said items are purchased from another source. The Parties obligations described by paragraphs 4 through 11 shall survive termination of this Agreement.

3.
Fees and Expenses.  

(a) 
The Creative shall provide a deposit of 50% of the orders placed in advance and will pay XXX the balance on a C.O.D basis until the Parties agree to credit terms, which will be evidenced in writing as an addendum to this Agreement. 

4.
Proprietary Information.  XXX understands that the Creative possesses and will possess Proprietary Information (as defined below), which is important to its business.  For purposes of this Agreement, “Proprietary Information” is information that was or will be developed, created, or discovered by or on behalf of Creative, or which became or will become known by, or was or is conveyed to Creative, which has commercial value in Creative's business.  “Proprietary Information” includes, but is not limited to, information about designs, operations, services, product formulas or processes, trade secrets, computer programs, algorithms, application programming interfaces, design, technology, compositions, data, techniques, improvements, inventions (whether patentable or not), works of authorship, business and product development plans, customers and other information concerning Creative's actual or anticipated business, research or development, or which is received in confidence by Creative or for Creative from any other person or entity.  XXX hereby acknowledges and agrees that all such Proprietary Information shall be the sole and exclusive property of Creative.  At all times, both during the term of this Agreement and after its termination in accordance with the terms of item 2 above, XXX will keep in confidence and trust and will not use any Proprietary Information without the prior written consent of an officer of  Creative except as may be necessary and appropriate in the ordinary course of performing the Manufacturing Services under this Agreement.  

5.
Creative Materials.  XXX acknowledges and agrees that all Creative Materials (as defined below) shall be the sole and exclusive property of the Creative.  XXX will not use or deliver any Creative Materials to any person or entity, except as required in connection with performance of the Manufacturing Service under this Agreement.  XXX further agrees that, immediately upon Creative's request and in any event upon completion of the Manufacturing Service, XXX shall deliver to the Creative all of Creative’s Materials, any document or media that contains Results (as defined below), apparatus, equipment and other physical property or any reproduction of such property, excepting only XXX's copy of this Agreement. For purposes of this Agreement, “Creative Materials” are documents or other media or tangible items that contain or embody Proprietary Information or any other information concerning the business, operations or plans of Creative, whether such documents have been prepared by XXX or by others. “Creative Materials” include, but are not limited to, formulas, blueprints, drawings, photographs, charts, graphs, notebooks, customer lists, computer media or printouts, sound recordings and other printed, typewritten or handwritten documents, as well as samples, prototypes, models, products and the like. For the purposes of this Agreement, “Results” means any and all deliverables or results of the Manufacturing Service including, without limitation, all inventions.

6.
Nonsolicitation.  The Parties agrees that during the term of this Agreement and for a one (1) year period after termination of this Agreement, the Parties will not (1) directly or indirectly solicit, induce, encourage or attempt to solicit or induce any employee to discontinue his or her employment from the other Party; (2) usurp any opportunity of the other Party that the Parties becomes aware of during the term of this Agreement or which is made available to either Party on the basis of the other Party’s relationship; or (3) directly or indirectly interfere with, solicit, induce or attempt to influence any person or business that is an account, customer or client of the other Party.

7.
Independent Contractor.  

(a)
XXX shall act in the capacity of an independent contractor with respect to the Creative.  XXX shall not be, nor represent its self as being, an agent of the Creative, and shall not be, nor represent it self as being, authorized to bind the Creative.  

(b)
XXX agrees, acknowledges and understands that it shall not have the status of an employee of the Creative and shall not participate in any employee benefit plans or group insurance plans or programs, even if XXX is considered eligible to participate pursuant to the terms such plans.

(c)
XXX understands and agrees that it shall not participate in any plans, arrangements, or distributions by the Creative pertaining to or in connection with any pension, stock, bonus, profit-sharing, or other similar benefit program the Creative may have for its employees, regardless of whether XXX is classified as an employee for any other purpose or is otherwise eligible to participate in such plans.

(d)
 Because XXX is an independent contractor, it is solely responsible for all taxes, withholdings, and other similar statutory obligations, and XXX agrees to defend, indemnify and hold Creative harmless from any and all claims made by any entity on account of an alleged failure by XXX to satisfy any such tax or withholding obligations.  XXX warrants that it has sought and obtained independent advice regarding the tax consequences of the payments made pursuant to this Agreement.

10.
XXX's Representations. XXX represents and warrants that:  

(a)
XXX's performance of the Manufacturing Service or of any term of this Agreement will not breach any agreement or understanding that XXX has with any other person or entity and that there is no other contract or duty now in existence inconsistent with the terms of this Agreement; 

(b)
During the term of this Agreement, XXX shall not be bound by any agreement, nor assume any obligation, which would in any way be inconsistent with the Manufacturing Service to be performed by XXX under this Agreement; 

(c)
In performing the Manufacturing Service, XXX will not use any confidential or proprietary information of any other person or entity or infringe the intellectual property rights (including, without limitation, patent, copyright, trademark or trade secret rights) of any other person or entity nor will XXX disclose to Creative, or bring onto Creative’s premises, or induce Creative to use any confidential information of any person or entity other than Creative or XXX; and

(d)
XXX will abide by all applicable laws and the Creative’s safety rules in the course of performing the Manufacturing Service.

11.
0Indemnification.  Both XXX and Creative will defend, indemnify and hold the each other harmless against any and all losses, liabilities, damages, claims, demands, suits, costs and expenses (including, without limitation, reasonable attorneys' fees and court costs) arising or resulting, directly or indirectly, from (a) any act or omission of XXX and Creative and or XXX's or Creative’s breach of any term or condition of this Agreement, (b) infringement by XXX's or Creative’s performance of the Manufacturing Service of any third party intellectual property rights or (c) any failure (alleged or actual) by XXX or Creative to satisfy any of its tax or withholding obligations.

12.
Termination.  The Parties may terminate this Agreement at any time, for any reason, with or without cause with a thirty days (30) prior written notice to the other Party.  In the event of such early termination, Creative shall promptly pay XXX any fees earned but unpaid before termination. Termination of this Agreement does not terminate the obligations by Creative to pay XXX for amounts due from Creative for inventory or Work-in-Process on orders placed by Creative prior to Termination of this Agreement.

 13.
Miscellaneous Provisions.




(a)
Creative and XXX agree that this Agreement shall be construed and enforced in accordance with the internal laws of the State of California. If any provision of this Agreement is determined by any court of competent jurisdiction or arbitrator to be invalid, illegal, or unenforceable to any extent, that provision shall, if possible, be construed as though more narrowly drawn, if a narrower construction would avoid such invalidity, illegality, or unenforceability or, if that is not possible, such provision shall, to the extent of such invalidity, illegality, or unenforceability, be severed, and the remaining provisions of this Agreement shall remain in effect.




(b)
Any action to enforce or interpret this Agreement, or to resolve disputes with respect to this Agreement as between XXX and Creative, shall be settled by binding arbitration in accordance with the rules of the American Arbitration Association. Arbitration shall be before a three-judge panel of arbitrators and conducted in the County of Los Angeles.  Arbitration shall be the exclusive dispute resolution process in the State of California, but arbitration shall be a nonexclusive process elsewhere.




(c)
Any Party may commence arbitration by sending a written demand for arbitration to the other parties. Such demand shall set forth the nature of the matter to be resolved by arbitration. Creative shall select the place of arbitration. The arbitrator to the resolution of the dispute shall apply the law of the State of California. The parties shall share equally all initial costs of arbitration. The prevailing party shall be entitled to reimbursement of attorney fees, costs, and expenses incurred in connection with the arbitration. All decisions of the arbitrator shall be final, binding, and conclusive on all parties. Judgment may be entered upon any such decision in accordance with applicable law in any court having jurisdiction thereof. 

                                      (d)
The Parties agrees that if one or more provisions of this Agreement are held to be illegal or unenforceable, such illegal or unenforceable portion(s) shall be limited or excluded from this Agreement to the minimum extent required and the balance of the Agreement shall be interpreted as if such portion(s) were so limited or excluded and shall be enforceable in accordance with its terms. Furthermore, Whenever used in this Agreement, the singular shall include the plural and the plural shall include the singular, and the neuter gender shall include the male and female as well as a trust, firm, Creative, or corporation, all as the context and meaning of this Agreement may require.


(e)
This Agreement shall be binding upon, and inure to the benefit of, the parties hereto and their respective heirs, successors and assigns; provided, however, that this Agreement and the rights and obligations hereunder are not assignable by the Parties without the other Party's prior written consent.


(f)
Notices under this Agreement will be sufficient only if personally delivered, delivered by a major commercial rapid delivery courier service with tracking capabilities and costs prepaid or mailed by prepaid certified or registered mail, return receipt requested, to a Party at its address first set above its signature to this Agreement or as amended by notice pursuant to this Section 12(f).  If not received sooner, notice by mail shall be deemed received five (5) days after deposit in the U.S. mails.


(g)
This Agreement contains the entire understanding of the parties regarding its subject matter and supersedes all prior understandings or agreements between the parties with regard to its subject matter.  This Agreement can only be modified by a subsequent written agreement executed by both parties hereto.


(h)
If any action at law or in equity is necessary to enforce or interpret the terms of this Agreement, the prevailing party shall be entitled to reasonable attorneys' fees, costs and necessary disbursements, in addition to any other relief to which the party may be entitled.


(i)
This Agreement may be signed in counterparts, each of which shall be deemed an original.


(j)
Notwithstanding anything to the contrary in this Agreement, Sections 4, 5, 6, 7, 8, 9, 10 and 11 shall survive any termination of this Agreement.  

IN WITNESS WHEREOF, this Manufacturing Service Agreement is entered into on the date first set forth above.

	Accepted and Agreed to:

ZZZ, Inc.

By:


Name: Terry Thompson

Title: President & CEO
	XXX Design, Inc.

By: ________________________________


Name:  JamesHill

Title: President & CEO


EXHIBIT “A”

Approved Products List



